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Without a thoughtfully constructed estate plan, there is a significant risk of your assets ending up
in the wrong hands.

The typical plain vanilla Will that leaves everything to my children does, little to ensure that my
grandchildren benefit upon the death of my child, as opposed to a son or daughter-in-law. Even if
I love my child’s spouse, the concern is that she will re-marry and my assets will be comingled
with those of her new spouse.

Therefore, it is advisable to direct that assets otherwise passing to a child who predeceases me,
go instead to my grandchildren. This is easily accomplished by adding the words “per stirpes”
(which is the Latin term for “through the roots”) after the name of my beneficiary. If, for
example, my entire estate goes to my sons, Mark and John, per stirpes, then John’s children will
take his share in the event that he predeceases me.

The more common concern is ensuring that my grandchildren ultimately benefit even if my child
survives me. If, in the normal course of events, my son, John dies after me, can anything be done
to prevent his wife (likely his primary beneficiary under his Will) from inheriting what were
originally my assets? My clients tend to have mixed feelings on this point. Some resign
themselves to a ‘what will be will be” stance. On the other end of the spectrum, are clients who
leave everything in lifetime trust for their children. This arrangement permits the child to benefit
from the assets, but upon his or her death, they pass automatically to the grandchildren. This is
an especially advisable way to go if the child has creditor issues, an unstable marriage, or if |
wish to avoid having the assets exposed to a second layer of tax within my child’s estate.#

Another option is to leave everything to my children but add the following clause: “It is my
sincere hope that my children take steps within their own estate planning to ensure that my estate
assets eventually pass to my lineal descendants.” My son can then blame it on me when setting
the assets aside for the eventual benefit of my grandchildren.

The typical plain vanilla Will is also incapable of shielding any portion of our assets from estate
taxes or long-term care expenses. The Federal estate tax exemption is scheduled to revert to $1.0
million as of January 1, 2013#, with a tax rate of 55%. This is on top of state estate taxes that
may apply depending upon where you live. To reduce the tax bite, it may be advisable to create
an estate tax trust. We can then “gift” some part of our assets into the trust and thereby remove it
from our gross taxable estate. The caveat is that we cannot retain any rights to the property in the
trust.

Another type of trust can be used to shield one’s home from being lost to future possible long
term care expenses. A simple Will, on the other hand, is incapable of protecting the home against
claims that arise during life.



Every individual has unique planning needs, concerns and family dynamics. Most of us would
benefit from a thoughtful and collaborative estate planning process. A simple boilerplate Will is
usually not the way to insure that our ultimate objectives are satisfied.
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