
BY ANN MARGARET CARROZZA

You have undoubtedly
heard that the estate tax
threshold has been raised
to $5.0 million. This
means that everyone can
bequeath up to that
amount with no federal
tax. If you currently have
less than $5.0 million, there
are still some things you
need to know:

SUMMARY OF RECENT CHANGES

The “Tax Relief, Unemployment Insurance
Authorization, and Job Creation Act of 2010”
creates unprecedented planning opportunities
for the next twenty-two months. The federal
estate tax exemption is $5.0 million for dece-
dents passing away in 2011 and 2012. Amounts
in excess of $5.0 million will be taxed at a rate
of 35%. 

How, you ask, does this apply to individuals
with less than $5.0 million? 

First, the new $5.0 million exemption amount
only applies to the federal tax. New York State
residents must still deal with and plan for tax on
estates in excess of $1.0 million.

Next, the $5.0 million federal exemption is
temporary. It is currently scheduled to sunset on
December 31, 2012. We cannot be certain what
the exemption amount or tax rates will be after
that. This is especially true given the fact that
2012 is a presidential election year. 

Lastly, the new estate tax threshold can result
in unintended consequences for Wills created
under prior law. For example:  If my husband and
I did Wills in the 1990s when the estate tax
threshold was $600,000, we may have a formula
tax clause directing “the largest amount that can
pass free of federal estate tax into a credit shelter
trust.” This formula produced a desirable result at
that time. Under the current law, however, push-
ing the “largest amount free of federal tax” (i.e.
everything up to $5.0 million) into a trust, could
result in the surviving spouse being deprived of
assets. A better result is described below. 

CREDIT SHELTER TRUST PLANNING

Couples with assets in excess of $1.0 million
should consider implementing credit shelter
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Joining over 300 other emerging leaders of lawyer organ-
izations from across the country at the American Bar
Association’s Bar Leadership Institute (BLI), March 10-11
was President-Elect Richard M. Gutierrez and Executive
Director Arthur N. Terranova of the Queens County Bar
Association.

The BLI takes place annually in Chicago.  It ffers
incoming officials of local and state bars, special focus
lawyer organizations and bar foundations the opportunity
to confer with ABA officials, bar leader colleagues, exec-
utive staff and other experts on the operation of such
associations.

Mr. Gutierrez and Mr. Terranova joined ABA President
Stephen N. Zack of Miami, FL and ABA President-Elect
Wm. T. (Bill) Robinson III of Florence, KY in sessions on
bar governance, finance, communications, and planning for
a presidential term.

Various ABA entities briefed the participants on
resources available from the ABA for local, state, national,
and specialty bar associations and foundations.

The BLI is sponsored by the ABA Standing Committee
on Bar Activities and Services and the ABA Division for
Bar Services as part of the Association’s long-standing goal
of fostering partnerships with state and local bars and relat-
ed organizations. Collaborating ABA staff entities included
the Division for Media Relations and Communications
Services.

For BLI information, contact Karyn Linn, Staff Director
of the Field Service Program, ABA Division for Bar
Services, 321 N. Clark St., Chicago, Illinois 60654-7598,
phone: 312/988-5350, e-mail: Karyn.linn@americanbar.org

With nearly 400,000 members, the American Bar
Association is the largest voluntary professional member-
ship organization in the world.  As the national voice of
the legal profession, the ABA works to improve the
administration of justice, promotes programs that assist
lawyers and judges in their work, accredits law schools,
provides continuing legal education, and works to build
public understanding around the world of the importance
of the rule of law. ______________________Continued on Page 4
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being the official notice of the meetings and programs listed below, which, unless otherwise noted, will be held
at the Bar Association Building, 90-35 148th St., Jamaica, New York. More information and any changes will be
made available to members via written notice and brochures. Questions? Please call (718) 291-4500.

PLEASE  NOTE:
The Queens Bar Association has been certified by the NYS Continuing Legal Education Board as an
Accredited Legal Education Provider in the State of New York. 
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May 2011

Thursday, May 5 Annual Dinner & Installation of Officers
Tuesday, May 10 Bankruptcy Seminar
Tuesday, May 17 No Fault Seminar
Monday, May 30 Memorial Day, Office Closed

June 2011

CLE Dates Being Finalized

September 2011

Monday, September 5 Labor Day, Office Closed
Monday, September 12 Annual Golf Outing

CLE Dates to be Announced
Elder Juvenile Justice
Lawyer’s Assistance Surrogate’s Court, Estates & Trusts
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BY PAUL E. KERSON

Book Review: Commercial litigation in
New York State Courts Third Edition

An excellent seven volume treatise
Commercial Litigation in New York State
Courts, Third Edition, has recently been
issued by West-Thompson Reuters. The
Editor-in-Chief is Robert L. Haig, Esq. of
Kelley Drye & Warren LLP.

Actually, the book is a sophisticated
review of all General Practice subjects
from a commercial point of view. Each
chapter is written by a prominent attorney
or judge. 

All of the elements of Civil Procedure
are covered: jurisdiction, venue, the com-
plaint, the responses to complaints, third
party actions, removal, consolidation and
severance. In addition, the distinctions
between state and federal practice are
detailed. 

Of particular interest to the General
Practitioner are chapters on the investiga-
tion of the case and case evaluation. 

The chapter on case evaluation is partic-
ularly enlightening. It was written by Alan
I. Raylesberg, Esq., a Queens native, of the
firm of Chadbourne & Park LLP.

In this chapter, Alan details exactly when
one should take a case and when one

should not. He
gives specific
r e c o m m e n d a -
tions as to exact-
ly how to ana-
lyze a case.

The details of
discovery are
t h o r o u g h l y
reviewed: Bills
of Particulars,
disclosure, depo-
sitions, docu-
ment discovery, interrogatories and
requests for admissions all receive separate
chapters.

The all important subject of expert testi-
mony is covered. Motion practice is
addressed by Nassau County Supreme
Court Justice Timothy S. Driscoll. The all
important Summary Judgment motion is
the subject of a separate chapter by retired
Appellate Division Justice Barry A.
Cozier. Most notably, the settlement of the
case is addressed in detail by David N.
Schraver, Esq. of Nixon Peabody LLP. Our
New York State Court system features a
99% civil settlement rate. Thus, advice on
how to achieve a settlement is most impor-
tant.

Paul E. Kerson

ED I T O R ’S ME S S A G E

__________________Continued On Page 6
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As I write this letter, we seem to be
finally settling into spring.  I hope that all
of you are enjoying the season, and that
you’ll find at least a little time to relax with
your family and friends.

Every year, the Queens County Bar
Association acknowledges our Judiciary,
Past Presidents, and Golden
Jubilarians for their contributions to
QCBA.  The dedication, experience, and
knowledge of these honorees is a priceless
resource, and those of us who follow in
their footsteps look to them for guidance
and support in offering the best possible
service to you, our members.

At this year’s event, on April 11th, our
honoree attendees included judiciary
from the Appellate Term, Supreme,
Criminal, Family, Civil, and Surrogate
Courts, as well as many past presidents
and 14 members who celebrated their
50th anniversary of legal practice.  (That

adds up to an impressive 700
years of legal practice!).
Three of our past presidents,
Michael Dikman, George J.
Nashak, Jr., and Edward H.
Rosenthal, were double hon-
orees, due their jubilarian sta-
tus, and Samuel. B. Freed,
Chair of the Real Estate
Committee, received a Special
Academy Award for his dedi-
cation and service to the
QCBA. 

Our thanks to all of you who attended
and made this evening such a success!
And very special thanks go to our guest
speaker, Vincent E. Doyle of Buffalo,
New York, who is President Elect of the
New York State Bar Association.

QCBA also congratulates The
Honorable Jeremy Weinstein,
Administrative Judge of Supreme Court,

Civil Term, who was honored
at the Jewish Lawyers Guild’s
annual dinner on March 31,
2011.  And we extend a warm
“welcome back” — and look
forward to working with —
two esteemed Criminal Court
Judges:  The Honorable
Michael Yavinsky, and the
Honorable John Zoll.  

In our continued effort to
provide better service to our
members, the board of man-

agers have approved a motion to provide
free term life insurance for one year to
new members who have been admitted to
the bar for less than 5 years.  In addition,
our board members are currently testing
out the legal service provided by
“Fastcase” with an anticipation of provid-
ing this service to our members at a nomi-
nal fee.  

Please mark your calendars for these
upcoming CLE programs:

Tuesday, May 10 - Bankruptcy Seminar
Thursday, May 12 - Small Claims

Arbitrator Training
Tuesday, May 17 - No Fault Update

2011
Finally, QCBA’s One Hundred Thirty-

Fourth Annual Dinner and Installation of
Officers and Managers of the Queens
County Bar Association will be held
at the Terrace on the Park, Flushing
Meadows Park, on May 5, 2011. This will
be an historic event, as Richard M.
Gutierrez will be installed as the first
Hispanic attorney to serve as President of
the QCBA.  

I look forward to celebrating with all of
you, and to congratulating Richie as he
takes his oath of office.

Warm best wishes.
- Chanwoo Lee

PR E S I D E N T ’S ME S S A G E

Chanwoo Lee

BY DENNIS BOSHNACK1

The New York City Parking Violations
Bureau reportedly adjudicated over 3.2 mil-
lion parking tickets in fiscal year 2010, and
about 2.8 million last year.2 According to
two recent Supreme Court, New York
County, decisions—Matter of Meyers Van
Lines Inc. v City of New York Dept. of Fin.
Parking Violations Bur. (Nov 10, 2009,
Index No. 106783/2008) and Matter of
Dong Sic Ko v City of New York Dept. of
Fin. Parking Violations Bur., 28 Misc 3d 603
(May 12, 2010)—PVB violated VTL 242,
by making payment a prerequisite for taking
an appeal, and 238 (2), by using mailing as
process service. The author handled both
cases. This article focuses on PVB’s nine-
month failure to follow Meyers and on
PVB’s continuing failure to follow Ko, and
suggests PVB’s failure to follow them lacks
merit. 

Meyers

PVB rule 19 Rules of the City of New
York (RCNY) 39-12 (b) (3) makes paying
fines and penalties or posting a bond a pre-
requisite for taking an administrative appeal.
That rule states:

“No appeal shall be permitted unless
the fines and penalties assessed by the

Hearing Examiner are paid,
or the respondent shall have
posted a cash or recognized
surety company bond in the
full amount of the final
determination appealed
from.”
The Rochester parking vio-

lations bureau had a rule virtu-
ally identical to 19 RCNY 39-
12 (b) (3). Ahl v Howard, 12
Misc 3d 870 (Sup Ct, Monroe
County 2006), held the Rochester parking
violations bureau rule was unenforceable for
being inconsistent with VTL 242. According
to the court, VTL 242 (3)3 provides the pro-
cedure to appeal and VTL 242 does not
make payment of either a fine or a bond a
prerequisite for taking an appeal.

In Meyers the second decretal paragraph
of the judgment declares PVB rule 19
RCNY 39-12 (b) (3) is unenforceable:

“ADJUDGED AND DECLARED
that Respondent’s rule, RCNY 39-12
(b) (3), which requires payment of the
fines in full prior to the taking of an
appeal, is unenforceable inasmuch as it
exceeds the requirements of VTL
242(5).”4

PVB took an appeal from Meyers, with a
notice of appeal dated November 19, 2009.
On August 27, 2010, PVB withdrew its

appeal, and on or about that date
ceased enforcing 19 RCNY 39-12
(b) (3).5

CPLR 5519 (a) (1) imposes an
automatic enforcement stay during
a government appeal, but that stay
will not apply to declaratory provi-
sions of a judgment, which do not
direct performance of an act in the
future but rather are self-executing
and effective immediately upon

promulgation of the judgment; how-
ever, that lack of application is not free from
doubt in the First Department.6

Ko

According to Ko, PVB mailed Mr. Ko a
parking summons. The summons, by “Drive
Off” and similar language, indicates his
vehicle drove off before the summons was
served.  Mr. Ko moved to dismiss the sum-
mons for lack of personal jurisdiction. He
denied he had been properly served under
VTL 238 (2)7, in that the summons had nei-
ther been handed to him, nor placed on his
car. 

Administrative Law Judge Linda Hirsch
denied the motion upon a hearing, found
him guilty of the charged violation, and
fined him $115, which he later paid. The
PVB appeals board affirmed ALJ Hirsch’s

decision. Mr. Ko brought an Article 78 pro-
ceeding, seeking to annul the appeals board
decision and have the summons dismissed
for lack of personal jurisdiction. 

After Mr. Ko would not accept PVB’s
offer to settle his Article 78 by dismissing
the summons and refunding the fine, Chief
ALJ Mary Gotsopoulis remanded the matter
of Mr. Ko’s summons to ALJ Diane Pine,
who dismissed the summons, stating the dis-
missal was “in the interests of justice in con-
nection with Article 78 settlement negotia-
tions.”8 Then, alleging PVB had dismissed
the summons and begun the process for
reimbursement of the $115 fine to Mr. Ko9,
PVB moved to dismiss Mr. Ko’s Article 78
proceeding as moot.

Eventually, after denying that motion,
Supreme Court vacated PVB’s dismissal of
Mr. Ko’s summons, concluding the dis-
missal exceeded PVB’s statutory authority,
was in violation of lawful procedure, was
arbitrary and capricious, and had no factual
basis. Among its findings concerning statu-
tory authority, the court stated (at 607) the
VTL did not “empower ALJ [Gotsopoulis]
to unilaterally remand a matter to ALJ Pine
so that the PVB could dismiss the violation
and render this Article 78 proceeding
moot.”10

Supreme Court granted Mr. Ko’s petition,

Impact of Two Court Decisions on 
Parking Violations Bureau

Dennis Boshnack

__________________Continued On Page 8



   4                                                                               THE QUEENS BAR BULLETIN – APRIL 2011                                                 
 

Estate Tax Update 2011: What You Need To Know 
 
 

Continued From Page 1 _____________________ 
 
 
trusts as part of their estate planning. This  will 
prevent the loss of the New York State tax exemption 
for the first spouse to die. Just because each spouse 
has a $1.0 million credit does not mean that the 
creditsautomatically combine to shelter the entire 
estate up to $2.0 million.    If, for example, a couple 
has a combined estate of $1.5 million and they have 
simple Wills leaving everything to the surviving 
spouse and the remainder to children, a bad tax 
consequence will ensue. This is because the 
unlimited marital deduction prevents the imposition 
of tax on transfers between spouses. Without any tax 
liability 
on the first death, there is no opportunity to utilize the 
first credit. It, in essence, dies with the first decedent. 
Upon the death of the second spouse, her estate can 
only apply her $1.0 million New York State credit. 
The result in this example is that $500,000 will be 
subject to New York 
State estate tax.  
   In order to avoid this result, the Wills or Revocable 
Trusts should contain credit shelter trusts which can 
operate as follows: husband and wife leave 
everything to each other with the exception of 
whatever amount the surviving spouse chooses to 
disclaim into the credit shelter trust of the first 
decedent. The survivor has nine months to execute 
the disclaimer. 
   There are several different ways to fund the credit 
shelter trust. I believe that the “disclaimer” method 
described above is the most flexible. The family has 
the luxury of waiting until the first death to make a 
good decision based upon the survivor’s age, health, 
expenses, as well as the estate tax laws at that future 
point in time. 
 
PROPERTY SUBJECT TO TAX 
Nearly all assets owned by a decedent or over which 
he or she retained some control are included in the  
 

estate tax base. Just because an asset passes outside 
of probate does not mean that it passes free of tax. 
   Death benefits payable through life insurance, 
IRAs, 401Ks, bank accounts with beneficiary 
designations and brokerageaccounts with “transfer 
on death” designations will all be taxed to the 
decedent who owned the asset as of his or her death. 
 
RECOMMENDATIONS 
It is very important to have your estate planning 
documents reviewed periodically. I advise my 
clients to come in every two years or so, to make 
sure that we are all on the same page. 
   If your estate is currently less than $1.0 million, 
you need not be concerned about state or federal 
estate taxes at this time. The possibility of future 
long term care needs, on the other hand, may cause 
you to consider creating a trust or taking other steps 
to protect your assets. 
   If your estate is between $1.0 and $5.0 million, 
you will still need to implement New York State 
estate tax planning. This planning may include 
credit shelter trusts 
as well as an insurance trust to prevent the policy 
death benefit from being taxed. Remember that life 
insurance grows income tax free. It does not pass 
estate tax free unless it is owned by someone or 
something (a trust) other than the decedent. 
   If your estate is in excess of $5.0 million, now is a 
great time to plan! In addition to the increased estate 
tax exemption, the lifetime federal gift tax 
exemption has also been raised to $5.0 million. This 
gives us an unprecedented opportunity to push some 
assets out of one’s taxable estate at today’s low 
asset valuations. These gifts should not, however, be 
made directly to children or grandchildren to avoid 
exposing the assets to their potential liabilities 
(divorces) or mismanagement. Instead, the assets or 
fractional shares thereof, can be transferred into a 
family trust. An added benefit is that all of the post-
transfer growth and appreciation will occur free of 
any future transfer taxes. 

 

   Ann Margaret Carrozza is a practicing Elder 
Law and Estate Planning Attorney who also 
served as a New York State Assemblywoman. 
During her fourteen (14) year tenure in the 
legislature, she authored dozens of bills designed 
to protect seniors against consumer fraud and to 
expand access to quality long term care. 
   Ann Margaret Carrozza is an executive member 
of the N.Y.S. Bar Association, Elder Law section, 
the National Academy of Elder Law Attorneys, 
the Queens County Bar Association, and is a 
member of the Long Island Alzheimer’s 
Foundation legal advisory board. She serves as 
estate planning and elder law counsel to numerous 
organizations. She is rated as preeminent by 
Martindale-Hubbell. 
 
   Ann Margaret Carrozza received her Juris 
Doctor from Hofstra University School of Law 
where she served on Law Review and was on the 
Dean’s List. 
    
   Her practice focuses on Elder Law, Trusts and 
Estates, Asset Protection Estate Administration 
and Long Term Care Planning. A frequent 
lecturer, AnnMargaret Carrozza has spoken 
before numerous professional and civic groups on 
state policy and legal issues. She has been a 
keynote speaker for the NYS Bar Association, the 
keynote speaker for the Surrogates Association 
and has taught numerous Continuing Legal 
Education courses focusing on her areas of 
expertise. In addition, she teaches courses on 
legal issues at Queensborough Community 
College and Queens College. Ann Margaret 
Carrozza has offices in Bayside, Glen Cove and 
Port Jefferson. Website address: 
www.myelderlawattorney.com. 
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Should a case actually go trial, there are
numerous chapters concerning jury selec-
tion, motions in limine, the trial itself,
opening statements, presentation of the
case, cross-examination, graphics and
other demonstrative evidence, admissibil-
ity of evidence, closing arguments and
jury instructions.

The subject of damages is addressed by
former Court of Appeals Judge Stewart F.
Hancock, Jr.

There are chapters on the effects of
bankruptcy proceedings. The all impor-
tant question of attorney’s fees, costs and
disbursements are addressed in two sepa-
rate chapters. 

Advice concerning Appeals to the
Appellate Division is detailed by former
Appellate Division Justice Francis T.
Murphy. 

Exactly how to pursue an appeal to the
Court of Appeals is addressed by retired
Court of Appeals Judge George Bundy
Smith. And how about avoiding litigation
itself? This treatise gives chapters on
these questions and on crisis manage-
ment, streamlining litigation, litigation
management and litigation technology.

New York State Chief Administrative
Judge Ann T. Pfau adds a chapter on the
subject of civility, co-authored by Jeremy
R. Feinberg, Esq. and Laura L. Smith,
Esq. of the Office of Court
Administration.  

Substantive law topics are addressed in
separate chapters: contracts, insurance,
bank litigation, letters of credit, collec-
tions, contracts for services, employment
law, sale of goods, warranties, bills and
notes, secured transactions, agency, part-
nerships, products liability, mergers and
acquisitions, securities litigation, share-
holders derivative actions, director and
officer liability, non-profit institution liti-
gation, healthcare institution litigation,
broker dealer litigation, intellectual prop-
erty, commercial defamation and con-
sumer protection. Notably, the consumer
protection chapter was authored by
Justice Thomas A. Dickerson of the
Appellate Division Second Department.

This treatise is remarkably up-to-date.
There is a chapter on e-commerce and
information technology litigation. 

Judge Victoria A. Graffeo of the New
York State Court of Appeals adds a chap-
ter on CPLR Article 78 litigation.

Commercial Real Estate litigation is
addressed by Justice Alan D. Scheinkman
of the Westchester County Supreme
Court. Justice Scheinkman’s co-authors
are attorneys Vincent J. Syracuse, David
A. Pellegrino, Paul D. Sarkozi and Lance
Croffoot-Suede.

The intersection of commercial law and
criminal law is addressed in two chapters
by Robert J. Anello, Esq. and Samuel
Seymour, Esq.

The intersection of Surrogate’s Court
practice and commercial law is explored
in a separate chapter by Charles G. Berry,
Esq. Commercial Real Estate litigation,
construction litigation and environmental
and toxic tort litigation all are the subject
of separate chapters.

A review of this treatise yields the fol-
lowing conclusion: it should be a
required purchase for every law student
in every law school in the United States.
While the case method is helpful, there is
no substitute for this treatise in under-
standing the interrelationship of all sub-
jects of the law to each other. It has often
been said that “law is a seamless web.”
This work illustrates that expression
more than any other. 

A recent edition of the New York State
Bar Association’s journal declared that the
era of the general practitioner was over. 

The treatise, Commercial Litigation in
New York State Courts, Third Edition,
shows that this theory could not be further
from the truth. A lawyer who does not
understand the interrelationship of all of
these subjects will not be serving his or
her clients properly. 

Book Review: Commercial
Litigation in New York State Courts

Third Edition
Continued From Page 2 _________________
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